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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 16th day of March, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-8980
V.

ROGER E. WOCOLSEY,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

On March 7, 1989, Adm nistrative Law Judge WIlliamR
Mul I i ns di sm ssed respondent’'s appeal from an order of the
Adm ni strat or suspending respondent's airman certificate for 120
days for alleged violations of sections 135.5, 135.293(a) and
(b), and 135.299 (a)(1), (2), and (3) of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Part 135) because neither
respondent nor his attorney appeared at the hearing. Respondent

now appeal s the dism ssal, claimng that he had good cause for
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not appearing and, thus, was deni ed due process. He has
requested the dism ssal of all charges against himor, in the
alternative, a new hearing. For reasons set forth bel ow, we deny
bot h requests.

The pertinent facts are as follows: The Adm nistrator
i ssued the suspension order on January 11, 1988, and respondent,
through his attorney, filed an appeal on January 30, 1988. The
demands of his job, respondent contends, often caused himto be
away from hone for weeks at a tine; however his grandparents,
wi th whom he |ived, forwarded his mail to himweekly.

In January of 1989, respondent's grandparents were out of
town on vacation. Wen they returned the follow ng nonth,
respondent' s grandfather was hospitalized and subsequently died
in March 1989. During this period, respondent's mail was not
forwarded to him

Meanwhi |l e, the | aw judge issued a notice of hearing on
February 2, 1989, scheduling the hearing of respondent's appeal
for March 6, 1989.' Notice was nmiled to both respondent and his
attorney via certified mil. Receipt at the attorney's office
was acknowl edged by signature on February 8, 1989. After
respondent’'s copy was returned unclainmed, the | aw judge's office

sent a copy to respondent by regular nail

'Due to a severe winter stormon this date, the |aw judge
post poned the hearing one day until March 7, 1989. The court
cl erk posted adequate notice of this change on the hearing room
door. In any event, this is not an issue, as respondent and his
attorney were not present on either day.
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On the day of the hearing, the | aw judge and counsel for the
Adm ni strator were present but respondent and his attorney were
not. The |law judge stated on the record that respondent's
attorney had contacted the |l aw judge's office on March 3, 1989,
stating that he was going to withdraw fromthe case and woul d
forward a notion to that end, but the attorney never actually
spoke to the | aw judge directly or obtained authorization for a
wi t hdrawal .2 Consequently, the |aw judge dismissed respondent's
appeal . Respondent later filed a "Motion to Reopen” the hearing,
whi ch the | aw judge deni ed.

We find no nerit in respondent's assertion that he did not
receive tinely notice of the hearing date. Proper notification
was mailed both to respondent at the address he supplied to the
Board and to his legal counsel of record a nonth before the
heari ng date, over one year fromthe time respondent initially
requested a hearing. Sinply because respondent did not coll ect
his mail or maintain contact with his attorney does not nean he
was not properly notified.® He and his attorney knew that his
appeal was pendi ng before the Board and therefore he had a

responsibility to nonitor the status of his own case and see to

?Under sections 821.6(d) and 821.7(a) of the Board's Rul es
of Practice, 49 CF.R Part 821, notice of a change in counsel of
record nust be given in witing to the Ofice of Adm nistrative
Law Judges. See Adm nistrator v. Air National Sales and Servi ce,
Inc., 5 NTSB 653 (1985).

3See Administrator v. Hamlton, NTSB Order No. EA-2743
(1988) (service by certified mail, returned unclainmed, can be
consi dered constructive service).
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it that he attended or was represented at the hearing.* He did
not fulfill that duty.

In sum respondent's failure to appear or be represented at
the hearing was directly attributable to his failure to keep the
Board or his own attorney apprised of the |ocations where he
could be effectively and tinely reached, not fromany defect in
notice or error by the law judge. H's appeal will, therefore, be

deni ed.

ACCCORDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is denied; and
2. The | aw judge's dism ssal of respondent's appeal is
affirned.”?

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“I'n Administrator v. Gyder, NTSB Order No. EA-2827 (1988),
we denied a respondent’'s notion to file a |late appeal. The
respondent, who had been away from his residence for an extended
period of tinme, did not know of, and thus did not appear at, his
hearing. W found that by failing to informthe Board of his
wher eabouts or to make ot her arrangenents for the receipt of his
mai |, he did not exercise "an appropriate degree of diligence in
the prosecution of his appeal." 1d. at 2.

°l nasnmuch as the Administrator at the hearing introduced no
evi dence in support of his charges, the | aw judge could only
di sm ss respondent's appeal; he was not authorized to "approve"
or affirmthe sanction sought by the Adm nistrator. See, e.g.,
Adm nistrator v. Wells, NTSB Order No. EA-3742 (1992).




